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was to insure to the owner a value measured by the profit which would in- 
duce the venture originally? Is not the effort rather to protect him from 
the loss of whatever advantage our system of ownership chances to give him? 
The words "just" and "fair" are at least susceptible of a meaning, in the 
mind of the Supreme Court, which assumes nothing whatever about a profit 
measured by incentive. 

Judge Hand's criterion, — that of the profit necessary to induce the ven- 
ture, — must commend itself, however, as far more sensible than any criterion 
out of which the Supreme Court could have deduced the replacement cost rule. 
It may be that the Supreme Court would not preclude the use of Judge Hand's 
criterion in cases where notice of the rate-base consistent therewith is given 
early enough and persuasively enough to prevent the sale of stocks at prices 
in excess of that base. No such case has come yet before the Court. It may 
even happen that the Supreme Court will some day wipe clean its blurred slate 
and will either permit the regulating authorities to follow their own views of 
policy in the choice of a rate-base, or will write in a new and clean-cut policy 
of its own. For investments to be made after the new policy is announced, 
it is difficult to conceive a policy more fitting than that stated by Judge Hand. 
It is to be hoped that it will be recognized, however, that the adoption of such 
a .policy involves the abandonment, not the confirmation, of the wholly fantastic 
and unsatisfactory basis of replacement cost. Actual cost, so far as reason- 
ably incurred, modified by index numbers, is the basis which would usually 
suffice to induce the original venture. 

R. L. H. 



Is the Declaratory Judgment Unconstitutional? — The Michigan Su- 
preme Court has come to the conclusion that the rendering of a declaratory 
judgment is not a judicial function, and hence is repugnant to a state con- 
stitution providing for the separation of powers. In a recent decision, 1 this 
result was reached, and at least a temporary impediment put in the way of 
further reform along this line. 

The psychology of the case seems to have had no little part in shaping 
the decision. The court gave a glimpse of its attitude when it said: 3 "... 
it at once becomes apparent that by the act" the courts of this state are 
made the legal advisors of all seeking such advice ... in advance of any 
existing controversy that they be advised by a declaration of rights as to what 
the law is, or will be in the event of future breaches, future contingencies 
which may or may not happen. . . . Before this court, with its membership 
of eight, takes up the work of advising 3,000,000 people ... it is well 
that this court pause long enough to consider . . . whether the act calls 
upon us to perform any duties prescribed by the constitution. ..." It 
seems as though the fear of being overburdened may well have had some 
influence upon the court.* 

l Anway v. Grand Rapids Ry. (Mich. 1920) 179 N. W. 350. 

'Ibid., p. 351. 

"Mich., Acts 1919, No. 150. The act provides that "no action or proceeding 
in any court of record shall be open to objection on the ground that a merely 
declaratory judgment, decree or order is sought thereby, and the court may 
make binding declarations of rights whether any consequential relief is or 
could be claimed, or not. ..." Where further relief becomes proper as 
a result of such decree, it may be obtained on petition to the court, unless 
cause is shown by the other party. 

* Compare with this the statement of an English court when a similar 
objection was urged by the defendant: "... there is no substance in the 
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Further weight is lent to this view by the facts that the court itself 
raised the question of constitutionality, and that it violated a well-settled 
canon of constitutional law by considering the question at all when it could, 
without considering it, have made the same disposition of the case. ' The 
Michigan act was modeled after the English provision" with the express pur- 
pose* of gaining the benefit of English adjudications on the subject. English 
authority could be cited for the proposition that the instant case was not a 
proper one for the application of a statute authorizing declaratory judgments. 
The case came up on the interpretation of a Michigan statute forbidding a 
seven-day working week. Both the plaintiff employee and the defendant 
employer were interested in having the same decision reached, namely, that 
the statute did not apply, and in fact, the allegations in the bill were admitted 
by the defendant. In a recent English case, * the court refused to consider a 
request for a declaration because there was no present dispute between the 
parties, even though there was a possibility of a future controversy. An 
adjudication in the instant case that the statute did not apply, while binding on 
the parties, would not be binding on the state, which is really adverse in 
interest. ° Moreover, as is pointed out by Sharpe, J., in his dissenting opinion, 10 
the court could not, under any circumstances, have declared that the plaintiff 
had a right to force the defendant company to employ him seven days a 
week. There was no contract with the defendant company to this effect, and 
no adjudication could have any effect on the rights of either plaintiff or 
defendant. 

These objections would have less weight if the ultimate decision of the 
court that the statute is unconstitutional, were supportable. This, however, 
does not seem to be the case. The process of issuing a declaratory judgment, 
argues the court, is not a judicial one. This conclusion seems to be reached 
on two grounds: (1) that courts cannot and will not act where they cannot 
give some sort of coercive or remedial relief, and hence that such action is 
non-judicial ; and (2) that declaratory judgments call for the decision of 
moot questions, or at least have all the "objectionable characteristics" of moot 
decisions. 

There can be no question that the common law was reluctant to act 
where it could not award damages, and hence that it preferred to wait until 
there had been an actual breach of duty by the defendant. But the rule in 
equity is not the same. To say that equity will not act unless it can grant 
active relief is to disregard a large part of recognized equity jurisdiction. The 
truth is that equity will usually not assume jurisdiction merely on the ground 
that the only adjudication that can be made is of a declaratory nature. But 
where equity takes jurisdiction for any of the well-recognized reasons, the 
fact that only declaratory relief can be given will not prevent it from giving 
such relief. To take one example, equity will not ordinarily take jurisdiction 

apprehension, but if inconvenience is a legitimate consideration at all, the con- 
venience in the public interest is all in favor of providing a speedy and easy 
access to the Courts ..." Farwell, L. J., in Dyson v. AtloAiey General 
[1911] 1 K B. 410, 423; see (1920) 19 Michigan Law Rev. 88. 

5 See Ex parte Randolph (C. C. 1833) 20 Fed. Cas. No. 11558, 242; Upton 
v. Kennedy (1877) 36 Mich. 215; Weimer v. Bunbery (1874) 30 Mich. 201, 
semble; People v. Quider (1912) 172 Mich. 280, 288, 137 N. W. 546. 

•English Court Rules (1883) Rule 5, Order 25. 

7 See article by Prof. Sunderland, the author of the statute, in (1920) 54 
Am. Law Rev. 171. 

'Clay v. Booth [1919] 1 Ch. 66, 88 L. J. Ch. 40. 

'Cf. Borchard (1920) 30 Yale Law J. 162. 

10 Anway v. Grand Rapids Ry., supra, p. 366. 
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merely to declare the meaning of a will." But where it is given jurisdiction 
otherwise, as by a request of a trustee for instructions, it finds no difficulty 
whatever in declaring the meaning of such an instrument. 1J And it is not 
equitable rights alone that are thus declared, but more usually legal rights. 
The case of instructions to a trustee is only one example. Bills of interpleader, 
which are allowed even though the plaintiff can be given no relief other than a 
declaration that "his bill was properly filed", and where only his immunity 
from an action at law is in question, are another class of such cases. 13 So, 
too, are bills to quiet title, where the plaintiff rests his claim on adverse pos- 
session and the defendant is the holder of the paper title. Here, frequently, 
the only relief given is a declaration that the plaintiff has title to the prop- 
erty. " The provision in some states, New York for instance, 15 allowing an 
action by the owner of realty ^o determine claims, such as restrictive cove- 
nants, held against his property is still another example. " The most then, 
that can be said of the Michigan statute is that it gives to common-law 
courts powers that have always been considered appropriate to courts of equity. 
This can hardly afford a ground for declaring a statute unconstitutional or 
for holding that it confers on common-law courts non-judicial powers. 

The objection on the ground of analogy to a moot question is more 
easily disposed of. Declaratory judgments are decisions of actual controversies 
concerning the rights of parties to the action. " Moot decisions are not. 18 
Moot decisions are objectionable because they are binding neither on the 
parties nor on the court. Declaratory judgments are conclusive, as to the 
questions adjudicated, both on the court and on the parties. So, also, declara- 
tory judgments bear no analogy to cases where the court is asked to do a 
nugatory act, since, as to the rights in question, the declaratory judgment makes 
the point res judicata, and is therefore not useless. Declaratory judgments 
likewise can be distinguished from advisory opinions, which, in addition to 
being moot questions, are not even litigated. 

Finally, the court produces authority. A large number of cited cases have 
no direct bearing, and almost without exception fall into one of the three dis- 
tinguishable classes mentioned above. To take a single example, the court 

n Hoagland v. Cooper (1903) 65 N. J. Eq. 407, 56 Atl. 705; Strawn v. 
Jacksonville Female Academy (1909) 240 111. Ill, 88 N. E. 460. 

^Traphagen v. Levy (1889) 45 N. J. Eq. 448, 18 Atl. 222. An analogous 
and even stronger case illustrating the same point is Kennedy v. Babcock 
(N. Y. 1896) 19 Misc. 87, 43 N. Y. Supp. 832. 

"Newhall v. Hastens (1873) 70 111. 156; Wakeman v. Kingsland (1889) 
46 N. J. Eq. 113, 18 Atl. 680; see People's Savings Bank v. Look (1893) 95 
Mich. 7, 13, 54 N. W. 629, 631. In Mayor, etc. of New York v. Flagg (N. Y. 
1858) 6 Abb. Pr. 296, a bill of interpleader was allowed by the city to deter- 
mine the validity of conflicting claims to office. Nothing was paid into court ; 
a temporary injunction was granted, but this was by way of merely ancillary 
relief, and the court discussed the question on the theory of interpleader. 

™Moody v. Holcomb (1863) 26 Tex. 714; Fox v. Coon (1886) 64 Miss. 
465, 1 So. 629; Gibbons v. Peralta (1863) 21 Cal. 630. See Walker v. Con- 
verse (1894) 148 111. 622, 36 N. E. 202; Tourtelotte v. Pearce (1889) 27 Neb. 
57, 42 N. W. 915. Another case directly in point is Cohen v. N. Y. Mut. Life 
Ins. Co. (1872) 50 N. Y. 610, 625. Here rights under an insurance policy were 
declared in advance of any loss, or any right to actual recovery of money 
damages. 

M N. Y. Code Civ. Proc. § 1638. 

M St. Stephen's Church v. Church of the Transfiguration (1911) 201 N. Y. 
1, 94 N. E. 191. 

" See supra, footnote 8. 

M See Sharpe, J., dissenting opinion, Anway v. Grand Rapids Ry., supra, 
footnote 1, p. 365. 
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says that Muskrat v. United States™ "is absolutely decisive of the question 
before us" and "should forever put at rest this question." 20 Without going 
into the facts of the case, it is sufficient to say that the interested parties 
were not before the court, and could not be concluded by the judgment "when 
actual litigation brings to the court the question of the constitutionality of such 
legislation". 21 This is a sufficient distinction from the declaratory judgment. 

Authority on the other side is ignored. "The act before us", says the 
court, "... is the first attempt in this country, so far as we have been 
able to ascertain, to make the courts the legal advisors of everybody." Yet 
Rhode Island has had a statute of almost identical import since 1876, M under 
a constitution that provides for the separation of powers, 23 and in none of the 
cases that have arisen under it has it occurred to anyone to question its con- 
stitutionality. " It is unfortunate that the court's attention was not called to 
these cases. A New Jersey statute 25 is distinguished, though the court might 
well have considered cases under it 26 more in point than Muskrat v. United 
States. Many other examples could be cited, where courts in American juris- 
dictions have issued declaratory decrees when authorized by statute. 2I And 
English cases 28 also are given no consideration, though English courts have 
perhaps as clear ideas as American tribunals as to the exercise of judicial 
functions. M 

Although, therefore, the decision of the court is undoubtedly an unfortunate 
one, there seems no reason why it should have decisive effect in other juris- 
dictions. Courts in other American states may still disagree with the Michi- 
gan court without having the weight of authority against them ; and it is to 

M (1911) 219 U. S. 346, 31 Sup. Ct. 250. 

20 Anway v. Grand Rapids Ry., supra, p. 359. 

21 Muskrat v. United States, supra, footnote 19, p. 362. 

22 R. I., Genl. Laws (1909) c. 289, § 19, originally enacted April 20, 1876. 
R. I., Pub. Laws (1876) c. 563, § 16. The words "without granting conse- 
quential relief" are here used instead of "whether any consequential relief is, 
or could be claimed, or not", in the Michigan statute. The Rhode Island 
statute has been construed to apply only to cases where the plaintiff could 
have asked for some kind of relief but not necessarily immediate relief. 
Hanley v. Wetmore (1886) 15 R. I. 386, 6 Atl. 777. 

" R. I, Const, Art. III. Cf. Taylor v. Place (1856) 4 R. I. 324, cited 
by the court in the instant case. 

"Peard v. Vose (1896) 19 R. I. 654, 35 Atl. 1046; Manchester, Petitioner 
(1901) 22 R I. 636, 49 Atl. 36; Melcher, Petitioner (1903) 24 R. I. 575, 54 
Atl. 379; Purcell, Petitioner (1904) 25 R. I. 553, 57 Atl. 377; Fiske v. Fiske's 
Heirs (1904) 26 R. I. 509, 59 Atl. 740; Greene and Field, Petitioners (1891) 
17 R. I. 509, 23 Atl. 29; Champlin, Petitioner (1891) 17 R. I. 512, 23 Atl. 25; 
Guild, Petitioner (1906) 28 R. I. 88, 65 Atl. 605; Angell v. Atigell (1907) 28 
R. I. 330, 67 Atl. 325; Hall, et al, Petitioners (1911) 32 R. I. 424, 79 Atl. 
966. 

25 N. J. Laws (1915) c. 116, § 7. 

x E. g., Mayor of Bayonne v. Bast Jersey Watfer Co. (N. J. 1919) 108 
Atl. 121. 

31 Destroyed record adjudications, Robinson v. Kerrigan (1907) 151 Cal. 
40, 90 Pac. 129; proceedings to determine the validity of bonds, People v. 
Linda Vista Irrigation District (1900) 128 Cal. 477, 61 Pac. 86; decisions of 
courts of claims as to amounts of claims, unaccompanied by a decree for their 
payment, The Ship Juliana (1900) 35 Ct. CI. 400; United States v. Gilliat 
(1896) 164 U. S. 42, 17 Sup. Ct. 16; and a recent case, even stronger, where the 
state was allowed to appeal in a criminal proceeding, although the defendant 
had not been convicted, due to a mistrial, and the decision could obviously have 
no effect on the parties. State v. Allen (Kan. 1920) 191 Pac. 476. 

28 See Sunderland (1920) 54 Am. Law Rev. 175 et seq., for a collection 
of these cases; also (1920) 54 Irish Law Times 263. 

v Cf. (1920) 19 Michigan Law Rev. 87. 
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be hoped that they will not allow a similar confusion of principles to lead 
them to a similar result. 



The Limitation of the Action of Ejectment and of Summary Dispossess 
Proceedings. — The recent housing laws, passed at the special session of the New 
York Legislature in September, 1920, limit for a period of two years, or the dura- 
tion of the present emergency, the circumstances under which the owners of dwell- 
ing houses in certain thickly populated parts of the state are permitted to recover 
the possession of the premises. 1 The effect and the purpose of this legislation have 
been quite adequately stated by Wagner, J., upholding the laws in Ullmann Realty 
Co. v. Kintara Tamur:* 

"The owner receives adequate compensation for the use of his property. 
If at the time of demand for increase he considers his return too low, the act 
affords him a means of recovery for 'a fair and reasonable rent for the premises.' 
Where he bonafidely desires it for his own immediate use no obstruction is 
placed in his way. In the event of a tenant's failure to pay any rent at all he 
is given a prompt and efficient remedy; in fact, the act (see chap. 944, 
§§ 5, 6) affords him a novel and extraordinary remedy, namely, the right to 
a warrant if a previous money judgment for rent or value of the premises is 
not with promptness paid. It makes as a condition precedent to the tenant's 
availing himself of the statutory defense the requirement of his payment into 
court of a sum equal to the last month's rent. The only impairment of any 
property right, heretofore appertaining is, during the continuance of the crisis, 
that of the right to evict and eject where the tenant has no other alternative 
than voluntary submission to extortionate demands." 

Accordingly, during the present emergency when the ordinary economic forces 
are not functioning properly, some owners are deprived of the power, sanc- 
tioned by law in the absence of legislation, to charge what they please by 
virtue of their strategic position in the economic organism ; and the remedies 
under which they were able to exercise such power have been so modified or 
repealed as to effectuate such results. 

The limitations imposed by the laws in question on the use of summary 
proceedings and of the action of ejectment, involving merely the deprivation 
of a legal power which is economically valuable and consequently "property" in 
the economic sense, present problems no different from those raised by the repeal 
or modification, in the exercise of the police power, of any other common law or 
statutory remedy or defense. Such repeal or modification, where the legislation 
has a reasonable relation to the objects desired, has regularly been declared consti- 
tutional even though resulting in the deprivation of rights, privileges, powers and 
immunities, or their correlatives, which necessarily are of economic value. 3 

1 Laws 1920, chapters 942 to 953, inclusive. Chapter 942 regulates hold-over 
summary dispossess proceedings, allowing a landlord to dispossess a tenant (a) 
where the tenant is objectionable, (b) where the owner desires the premises for the 
immediate occupancy of himself and family, (c) where the owner wishes to de- 
molish the premises with the proved intention of constructing a new building, 
(d) and where a cooperative group purchased the premises for its own use. 
Chapter 943 permits stays on appeal. Chapter 944 authorizes the court to fix a 
reasonable rental even in disregard of contracts, and places the burden of proof of 
what is a reasonable rental on the landlord. Chapter 947 limits the action of eject- 
ment in the same manner. Chapter 951 makes it a misdemeanor for a landlord or 
his agent wilfully to refuse to furnish hot or cold water, heat, light, etc., in order 
to make things uncomfortable for the tenant. 

2 (Sup. Ct., Special Term, 1920) 113 Misc. 538, 552. This discussion pre- 
supposes the existence of the emergency. 

'N. Y. Central R. R. v. White (1917) 243 U. S. 188, 37 Sup. Ct. 247; Arizona 
Employers' Liability Cases (1919) 250 U. S. 400, 39 Sup. Ct. 553. 



